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REPORT.

COMMONWEALTH OF VIRGINIA,
Orrzca OF TE ATroRNar-GaNZxaL or VIRINIA,

RICUxOND, December 31, 1901.

To H-s Ercellency J. Hoos TTLz,

Governor of irginia:
Silt:

I have the honor to submit my report of the work of this office from Novem-
ber 1, 1900, to and inclusive of this day:

UNITZED STATES SUPREME COURT.

Tennessee r. Virginia This is a suit upon original jurisdiction to retrace and
relocate the boundary line between the two States, parties to this proceeding. The
court appointed a commiss on to retrace and re-run said line and that report of
the work of this commission has not yet been made to the court.

SUPREME COURT or Arrzas or Vinami.

1. Doyle r. Commonwealth. Continued on motion of plaintiff. Now pending.
2- Longley v. Commonwealth. Submitted December 4, 1900 Affirmed.
3. Gilligan v. Commonwealth. Submitted January 8,1901. Affirmed.
4. Ellinger v. Commonwealth. Continued on motion of plaintiff. Now

pending.
5. Montgomery v. Commonwealth. Submitted January 28, 1901. Reversed.
6. Davis v. Commonwealth. Submitted March 5. 1901. Revezeed.
7. O'Boyle v. Commonwealth Submitted November 12, 1901. Affirmed.
& Horton v. Commonwealth. Submitted March 6, 1901. Affirmed.
9. Goldman v. Commonwealth. Now pending.
10. Andrews v. Commonwealth. Now pending.

Circurr CoURT or Tu Crry or Rxcuxoxn-Pantxo oN OoURT Docarr.

Coxxox Law.

1. Commonwealth e. Jos. Mayo, Jr, late Treasurer, and al.
2. Commonwealth v. Joe. Mayo. Jr., late Treasurer, and als.
3. Commonwealth v. 0. B. Thomas, Treasurer Fluvanna county, and als.
4. Commonwealth v.O. H. Ingles, Treasurer Henry county, and Sl
5. Commonwealth e. C. H. Ingles, Treasurer Henry county, and als.
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6. Commonwealth r. C. H. Ingles. Treasurer Henry county, and ala.
7. Commonwealth v. Jno. F. Jones, Treasurer Craig county, and als.
S. Commonwealth v. Jno. F. Jones, Treasurer Craig county, and als.
9. Commonwealth r. Bennett Taylor, Clerk Albemarle county.

10. Commonwealth v. Bennett Taylor, Clerk Albemarle county.
11. Commonwealth v. C. H. Baughman, and ala.
12. Commonwealth r. Jno. H. Sears. Treasurer Mathews county.
13. Commonwealth r. G. R. Barr, Treasurer Washington county.
14. Commonwealth v. W. M. Gray and J. J. Giesler, Washington county.
15. Commonwealth v. 0. D. Foster and R. W. Adams.
16. Commonwealth v. A. K. Phillips, and als, sureties Adams.
17. Commonwealth v. Mary B. Randolph's Adm'x.
18. Commonwealth v. C. R. Randolph.
19. Commonwealth v. C. H. Ingles, Treasurer Henry county, and ala.
20. Commonwealth v. L J. Reynolds, adm'r of Jno. R. Cabell.
21. Commonwealth v. W. P. Tyree, Principal, and ale.
22. Commonwealth . Board of Supervisors of Bedford county.
23. Commonwealth r. Board of Supervisors of Russell county.
24. Commonwealth v. H. L. Stone, &c.
Commonwealth v. Perrin et ala. Dismissed October 21,1901. Amount recov-

ered $5,921.93.
Commonwealth v. H. L Stone et als. Judgment for $4,984.92 on December

23, 1901.

CRANCIERY CAUSEs.

1. Commonwealth v. P. H. Huffman and als.
2. Commonwealth v. Sam'1 M. Page.
3. Commonwealth v. J. W. Grantham.
4. Commonwealth v. Walter Millan.
5. Commonwealth v. Jas. Hilton's adm'r.
6. Commonwealth r. Martha Goode, &c.
7. Commonwealth v. Spencer D. Ivey, &c.
8. Commonwealth i. J. T. Young.
9. Commonwealth v. A. A. Chapman.

10. Commonwealth v. Robert S. Ryland and wife and als.
11. Commonwealth v. Geo. Dusner's Carator and Adm'r.
12. Commonwealth v. B. Vandegrift and als.

The litigation in the foregoing cases relates mainly to suits upon official bonds
or supplemental proceedings in equity to secure satisfaction of judgments obtained
thereupon. It is apprehended, however, that many of the suits or proceedings
amount to but little, as the principal and sureties on the bonds sued upon are in
many instances insolvent.

UNITED STATB CIcurr Couar FOR THE WSTRN Disracr OF VIRGINIA.

1. Commonwealth v. Tyler DeHart. Removed from the County Court of
Floyd and pending at Danville.

2. The Douglas Company v. Commonwealth. See last report for status of
these cases. The latter cause was decided in behalf of the Commonwealth, May,
1901.
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UNITED SrATES CIaCrr Couar FOR Tas Eaarxas Dzrauzer or VIRIuNIA.

1. People's National Bank of Lynchburg c. Marye, Auditor.
2, First National Bank of Lynchburg r. Same.
3. Lynchburg National Bank r. Same.
4. National Exchange Bank of Lynchburg r. Same. Decree for the defendant,

December 30,1901.

OFFICIAL OPINIONS.

A few official opinions are selected and appended.

ExAINAION or OrFICEES OF TUN STATI MILITIA.

Norember 10, 1900.

Adjutant-General Wx. NAL.E.
Richmond, Va:

SIR:

Replying to your letter of the 31st ultimo, requesting my interpretation of the
second paragraph of eection 308 of an Act of the General Amembly, approved
March 7, 1900, in regard to the examination of officers of the State militia, I beg
to say:

1. That in my opinion every officer must be examined for every office to
which he may be successively elected or appointed, the law pertaining to such
examination being as follows:

"Each commissioned officer, whether of the field, line or staff, shall, within
sixty days after his election or appointment, unlesi sooner ordered, report to a
board of examiners, * * * * * for examination as to his qualifications to perform
the duties of the office to which be has been elected or appointed."

Therefore, if an officer, who passed an examination and receives from the
B ard of Examiners his certificate and commission, In a few days, weeks or
months, is elected or appointed to another office, he must, in my opinion, again
report to the Board for examination, and be again examined, notwithstanding the
fact that the examination to which he is to be subjected is practically the same as
previously passed by said officer for a similar office of inferior grade.

2. Even though the Board be ratisfied as to the competency of the applicant,
for the reason that he has successfully passed an examination for a similar office
of inferior grade within a fixed time, yet said Board has no lawful authority to
omit or dispense with anch examination, and cannot make exceptions In individ-
ual cases. The character of the examination, the mode of conducting and grading
it to be within the discretion of the Board when acting within the official rules
and regulations; and in the exercise of this discretion consideration should be
given to the fact that the applicant had before successfully passed a similar exam-
ination.

Very respectfully,
A. J. MONTAGUE,

AuorneyGaeraL
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FEES Fea ENTERING A NOLLE PROBQUL

November 17, 1900.
C. W. RoBrson, Esq.,

Newport News, Va.:
My DEAR SIm:

Referring to your letter of the 12th instant, I beg to say that prior to the Acts
of 1897-98, there were no fees allowed a Common wealth's Attorney for entering a
nolle prosequi in misdemeanor cases. Therefore, the Act prescribing half fees is
unavailing as to this particular fee, because the fee being nothing the half thereof
is likewise nothing. Consequently, I am of opinion, and have so advised several
other Commonwealth's Attorneys, that such a charge cannot be Sustained.

Yours very truly,
A. J. MONTAGUE,

Auorney-Genera.

DISTILLATION, MANUrACTRE AND SALE OF LiQuoRS.

Notmber 17, 1900.
Mr. R. S. BRrNT,

Heatherille, Va.:

DEAR Sif:
Replying to your letter of the 15th instant, I beg to say that I am of opinion

that it is lawful for a distiller or manufacturer to distill and manufacture liquors
within a local option district, provided no sale or delivery is made therein of such
liquors. In other words, the statute simply provides that the sale and delivery of
liquors or ardent spirits shall not be made within the district. It does not allow
the manufacturer, nor does a license to manufacture so authorize, to sell and de-
liver in such local option district; but it is competent for such distiller or mann-
facturer to make sale and delivery of such liquor outside of such local option dis-
trict. See section 587 of the Code, and Acts of the Extra Session of 1887, page
434.

Very respectfully,
A. J. MONTAGUE,

Auorney-General.

FoIRTn-CLk*S POSTMASTER AND JUSTICE OF TOE PEACE.

Mr. DENNIS W. DELANEY,
H1oadly, I'k:

DeAR SIm:

Replying to your letter of the 19th instant, I beg to say that the Act of the
General Assembly, approved February 14. 1900, authorizes fourth-elas postmasters
to hold the office of justice of the peace.

If elected, it will be your duty to take your oath of office before an officer
authorized to administer oaths, which in your case would be the county judge or
some neighboring justice.

Yours very truly,
A. J. MONTAGUE,

Attorney-GeneraL
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DELINOUEN-T LAIni.

Norember 2r, l9oo.
Col. MoUroN MARYE,

Auditor of Public Accounts, Richmond, Va.
SIR:

In the matter of the reference of the letters of F. W. Richardson. Eaquire.
Clerk of Court, of the 18th and 19th of October. respectively, I am of opinion
that-

(1) If a persou prior to the new law, enacted March 8, 1,K), tiled hi- applica-
tion for the purchase of a delinquent tract of land under the former law (Act of
1897-98), and has complied with all the requirement of the latter act, I think
that a party who offers to redeem the land would have to pay the :53.00 penalty
prescribed by the act of 1897-98.

(2) If the applicant, either under the old or new law, fails to pay the clerk
the amount of his purchase in five days after the expiration of four months from
the service of the application (which the laws expressly require), I think the land
can be redeemed without the payment of any penalty.

Respectfully,
A. J. MONTAU F..

Atorney-General.

AuTHoRITY or Cou.EuoTo or REvzNUE To CARRY CONCEALED WEAmO.15,

Decemnber 13, 1501.
Mr. M. Borts LEWIS,

Harrisonburg, 'a.:
DzA Sia:

Replying to your letter of the 8th inst., I beg to say that while in the actual
discharge of your duty as Deputy Collector of Internal Revenue you are author-
ized to carry concealed weapons, for the statute seems expressly to authorize
Collectorsof Revenue to carry concealed weapons while in the discharge of their
duties.

See section 3780 of the Code, as amended by Act approved March 4, 1 89 (Acts,
1895-96, p. 826).

Very respectfully,
A. J. MONTAt;UE,

Ariorney-GineraL.

TOTAL LENGTH oF SEnRVIcE.

Adjutant-General W. NALLE, Iecenber -O, 1901.

Slin: Richmond, Va.:

Replying to your inquiry as to what is meant by total length of service, in
the second line of section 30, Reg. Va. Vols. (14), 1 beg to say that I am of opinion
that such service means military and not otlicial service. Therefore, in deciding
the relative precedence between commissioned offi-ers conrideration should be
taken not only of the length of the olicial, but the private military service as
well, of such officers, if such private service has been performed.

Such seems the meaning of the language, and such is the reason of the con-
struction, for otherwise it would be impossible to determine the relative precedence
of corporals, if they were commissioned on the same day. The standard of such
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precedence must be one that can be applied to the whole list of officers given in
the grades mentioned under section 29, which would not be the case if official
service alone be contemplated by said regulation.

Very respectfully,
A. J. MONTAGUE,

Attorney-General.

RioLIT oF TR&suREa TO COLLECT AND DIsTRAIN FOR TAxES.

January 3, 1901.
Wm. A. RosE, Esquire,

Cbmmontealth's Attorney, King George, Va.:
DEAR SIR:

Replying to your letter of the 22d ultimo, I beg to say that the Act
approved March 2, 1900, for the relief of Mr. Nfnde, the Treasurer of your county,
expressly gives the Treasurer the right to collect and distrain for the taxes, re-
gardless of whether or not the same have been paid to the Commonwealth; and
also that said Treasurer is fully authorized to go into another county to collect, or
to empower said Treasurer of said county to collect or empower said Treasurer of
said county to collect the said taxes, regardless of whether or not they have been
paid to the State. I beg to cite you the case of Repass v. Moore, 10 Sup. Ct. Rep.,
841, decided June 21, 1900, as laying down the general doctrine, to which, how-
ever, the said act seems to be a special exception, and gives the Treasurer full
authority to make his taxes, regardless of whether or not they have been paid to
the State, as above suggested.

Yours very truly,
A. J. MONTAGUE,

Attorney-General

RiaOT To VOTE.

January 10, 1901.
Mr. Wm. G. DArts,

&cretary of Phoebus Democratic Club, Phoebus, Va.:
DEAR SIR:

Replying to your letter of the 8th instant, I beg to say that a retired
officer or soldier has a full right to vote at any election, general or local, in this
State: provided, such soldier, seaman or marine is a resident of this State, and
not merely stationed here. In other words, if he is a bona fide resident he can
vote as any other citizen.

Yours very truly,
A. J. MONTAGUE,

Attorney-General.-

ASSESSHEirr OF PROPERTY.

January 11, 1901.
Cot MOnON MARTZ,

Auditor of Public Accounts:
Sia:

Replying to your letter of even date, I beg to say that personal property,
other than bonds, notes, or other evidences of debt, must be assesed at its full
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value, regardless of any indebtedness of the owner, and whether same is secured
by said property or not.

Yours very truly,
A. J. MONTAGUE,

Attorney General.

LICENSE.

January 10, 1901.
ANDRss G. fieremusoN, Esq.,

Herndon, Va.:
I)rAR SIR:

I beg to say that a druggist cannot sell liquor, even upon a druggist's pre-
Ecription, unlese under a retail liquor license.

Of course extracts and medical compounds of liquor can be sold, but liquor
pure and simple cannot be sold under a prescription unless the druggist has taken
out license, as above.

Yours very truly,
A. J. MONTAGUE,

Attorney General.

Til SnHARS OF STor OF A FOREIGN CORIORATION IN Til HEANDS or RIID.NT
INDIVIDUAL SIIAREHOLDERS, ARE TAIAIILE.

April to, 1901.

CoL. MoRTON MARYE,
Auditor of Pubic Accounts:

SmR:

Replying to your letter of the 29th ultimo, in connection with which we have
had personal conferences, I beg to reply that I am of opinion as follows:

1. That the shares of stock of a foreign corporation in the hands of resident
individual shareholders are taxable under the laws of this State, whether such
foreign corporation does business in the State or not.

2. The property of foreign corporations which do business. wholly or partially,
in this State, is taxable so far as such property is within the State and embraced
within the classifications or schedules of our tax laws.

3. In the case mentioned of the American Tobacco Company, I would fay
that its factories, warehouses, tobacco, articles used in the manufacture thereof,
and money and credits used in busineEs, are taxable, as well as the shares of stock
in the hands of individual residents.

The factories and warehouses are real estate and are so taxable. The tobaco
owned by said concern is taxable under the 16th section of Schedule 11, and per
haps elsewhere under the tax laws. And its money and credits are taxable under
section 17 of Schedule B. and under section 8 of Schedule C.

Very respectfully,
A. J. MONTAGUE.

Attorrmy-General

Respectfully submitted,
A. J. MONTAGUE,

Attoriey-General.




