
 

 

IN THE 
SUPREME COURT OF VIRGINIA 

AT RICHMOND 
_______________ 

 
RECORD NO. 141248 

_______________ 
 

DEBRA A. BALLAGH, Appellant, 
v. 

FAUBER ENTERPRISES, INC., et al., Appellees. 
_______________ 

 
THE COMMONWEALTH OF VIRGINIA’S AMICUS 

CURIAE BRIEF IN SUPPORT OF APPELLANT  
 
 
MARK R. HERRING 
Attorney General of Virginia 
 
RHODES B. RITENOUR  
Deputy Attorney General 
 
RICHARD S. SCHWEIKER, JR. 
Virginia State Bar No. 34258 
Senior Assistant Attorney General 
rschweiker@oag.state.va.us 
Counsel of Record 
 
STEPHEN J. SOVINSKY 
Virginia State Bar No. 85637 
Assistant Attorney General 
ssovinsky@oag.state.va.us 
 
January 28, 2015 
 

CYNTHIA E. HUDSON 
Chief Deputy Attorney General 
 
DAVID B. IRVIN 
Virginia State Bar No. 23927 
Senior Assistant Attorney General 
 and Chief 
dirvin@oag.state.va.us 
 
OFFICE OF THE ATTORNEY 
 GENERAL OF VIRGINIA 
Consumer Protection Section 
900 East Main Street 
Richmond, Virginia 23219 
Phone: (804) 786-5643 
Facsimile: (804) 786-0122 
 
Counsel for the Commonwealth of 
 Virginia

 

 



i 
 

TABLE OF CONTENTS 

           Page 

TABLE OF CONTENTS ............................................................................... i 

TABLE OF AUTHORITIES .........................................................................iii 

INTRODUCTION ........................................................................................ 1 

STATEMENT OF THE CASE AND ASSIGNMENT OF ERROR ................. 2 

ARGUMENT ............................................................................................... 2 

I. As a remedial statute intended to expand the remedies afforded to 
consumers and to remove restrictions imposed by the common 
law, and without a legislative directive otherwise, the appropriate 
standard of proof in an action under the Virginia Consumer 
Protection Act is the preponderance of the evidence..................... 3 

A. The VCPA is to be applied as remedial legislation and 
must be liberally construed to advance the remedies it 
created .................................................................................... 3 

B. The general rule for the standard of proof in civil cases is 
the preponderance of the evidence, and this standard 
should be applied to cases brought under the VCPA ............... 5 

C. Because actions under the VCPA are distinct from 
common law fraud actions, the trial court’s application of 
the higher clear-and-convincing-evidence standard was 
erroneous and effectively eviscerated the remedial 
purpose of the VCPA ............................................................... 7 

II. The preponderance-of-evidence standard should apply to all 
actions brought under the VCPA ................................................. 12 



ii 
 

A. The same standard should apply to violations of different 
subsections of the VCPA ........................................................ 13 

B. The same standard should apply to actions brought by private 
plaintiffs and those brought by government attorneys regarding 
violations of the same provisions of the VCPA ........................ 14 

III. The vast majority of courts considering the issue in other states 
have applied the preponderance-of-evidence standard to state 
consumer protection statutes ...................................................... 16 

IV. The balance of interests between parties to a VCPA action 
warrants the preponderance-of-evidence standard ..................... 21 

CONCLUSION .......................................................................................... 25 

RULE 5:26(h) CERTIFICATE .................................................................... 27 

RULE 5:26(e) CERTIFICATE .................................................................... 28 

 



iii 
 

TABLE OF AUTHORITIES 

Page 

Cases 

Addington v. Texas,  
     441 U.S. 418 (1979) ........................................................................... 23 

Aguilar v. Atlantic Richfield Co.,  
  24 P.3d 493 (Cal. 2001) ................................................................... 17 

Ashby v. Dumouchelle,  
  185 Va. 724, 40 S.E.2d 493 (1946) .................................................. 16 

Avery v. State Farm Mut. Auto. Ins. Co.,  
  835 N.E.2d 801 (Ill. 2005) ................................................................ 17 

Betsinger v. D.R. Horton, Inc.,  
 232 P.3d 433 (Nev. 2010), 

aff’d in part, rev’d in part on other grounds,  
335 P.3d 1230 (Nev. 2014) .............................................................. 18 

 

Bowman v. Commonwealth,  
  201 Va. 656, 112 S.E.2d 887 (1960) .................................................. 3 

City of Richmond v. Richmond Metro. Auth.,  
  210 Va. 645, 172 S.E.2d 831 (1970) .................................................. 3 

Deer Creek Construction Co. v. Peterson,  
  412 So. 2d 1169 (Miss. 1982) .......................................................... 21 

Evaluation Research Corp. v. Alequin,  
247 Va. 143, 439  S.E.2d 387 (1994) ................................................. 7 

Grogan v. Garner,  
  498 U.S. 279 (1991) ............................................................ 13, 14, 22 



iv 
 

Hair Excitement, Inc. v. L'Oreal U.S.A., Inc.,  
  965 A.2d 1032 (N.H. 2009) .............................................................. 18 

Hampton Roads Sanitation Dist. Comm’n v. Smith,  
  193 Va. 371, 68 S.E.2d 497 (1952) .................................................... 3 

Hawai’i ex rel. Bronster v. U.S. Steel Corp.,  
  919 P.2d 294 (Haw. 1996) ............................................................... 17 

Herman & McLean v. Huddleston,  
  459 U.S. 375 (1983) .................................................................. 22, 23 

Iowa ex rel. Miller v. Hydro Mag, Ltd.,  
  436 N.W.2d 617 (Iowa 1989) ........................................................... 20 

Iowa ex rel. Miller v. Rahmani, 
 472 N.W.2d 254 (Iowa 1991) ........................................................... 20 

Kelley v. Little Charlie’s Auto Sales, No. 4:04CV00083,  
  2006 U.S. Dist. LEXIS 22148 (W.D. Va. Apr. 21, 2006) ................... 11 

Kelly v. Vinzant, 
 197 P.3d 803 (Kan. 2008) ................................................................ 18 

Liberty Mut. Ins. Co. v. Land,  
  892 A.2d 1240 (N.J. 2006) ............................................................... 19 

Maine v. Price-Rite Fuel, Inc.,  
  24 A.3d 81 (Me. 2011) ..................................................................... 18 

Miller v. Rahmani,  
  472 N.W.2d 254 (Iowa 1991) ........................................................... 21 

Minnesota ex rel. Humphrey v. Alpine Air Prods., Inc.,   
  500 N.W.2d 788 (Minn. 1993) .......................................................... 18 

Mock v. Boczar, 
 64 Va. Cir. 260 (Loudoun County 2004)........................................... 12 



v 
 

Nationwide Mutual Insurance Co. v. St. John,  
  259 Va. 71, S.E.2d 649 (2000) .......................................................... 6 

North Dakota ex rel. Spaeth v. Eddy Furn. Co.,  
  386 N.W.2d 901 (N.D. 1986) ........................................................... 19 

Oregon ex rel. Redden v. Discount Fabrics, Inc.,  
  615 P.2d 1034 (Or. 1980) ................................................................ 19 

Osman v. Osman, 
 285 Va. 384, 737 S.E.2d 876 (2013) .................................................. 5 
 

Owens v. DRS Automotive Fantomworks, Inc.,  
  289 Va. ___,  764 S.E.2d 256 (2014) ......................................... 4, 7, 9 

Poulin v. Ford Motor Co.,  
  513 A.2d 1168 (Vt. 1986) ................................................................. 20 

RF&P Corp. v. Little,  
  247 Va. 309, 440 S.E.2d 908 (1994) ........................................ 5,11,16 

Richmond Metro. Auth. v. McDevitt Street Bovis, Inc.,  
  256 Va. 553, 507 S.E.2d 344, (1998)  ................................................ 7 

Santosky v. Kramer,  
  455 U.S. 745 (1982) .................................................................. 23, 24 

Service Rd. Corp. v. Quinn,  
  698 A.2d 258 (Conn. 1997) .............................................................. 17 

Smith v. Baldwin,  
  611 S.W.2d 611 (Tex. 1980) ............................................................ 19 

Southern Ry. Co. v. Darnell,  
  221 Va. 1026, 277 S.E.2d 175 (1981) ................................................ 3 

 



vi 
 

Stevens v. Commonwealth,  
  283 Va. 296, 720 S.E.2d 80 (2012) .................................................... 2 

Valley Acceptance Corp. v. Glasby,  
  230 Va. 422, 337 S.E.2d 291 (1985)  ................................................. 3 
  
Wilkins v. Peninsula Motor Cars, Inc.,  
  266 Va. 558, 587 S.E.2d 581 (2003) ........................................ 7, 8, 12 

Wyatt v. McDermott,  
  283 Va. 685, 725 S.E.2d 555 (2012) .................................................. 6 

Other Authorities 

Iowa Code § 714H.5(3) (2013) .................................................................. 21 

Va. Code Ann. § 16.1-283(B) (Cum. Supp. 2014) ....................................... 6 

Va. Code Ann. § 20-49.4 (2008) ................................................................. 6 

Va. Code Ann. § 38.2-5002(C) (2014) ........................................................ 6 

Va. Code Ann. § 53.1-40.1(A) (2013) .......................................................... 6 

Va. Code Ann. § 59.1-196 (2014) ............................................................... 1 

Va. Code Ann. § 59.1-197 (2014) ...................................................... passim 

Va. Code Ann. § 59.1-198 (2014) ......................................................... 4, 10 

Va. Code Ann. § 59.1-199 (2014) ............................................................. 10 

Va. Code Ann. § 59.1-200(A) (2014) .................................................. passim 

Va. Code Ann. § 59.1-200.1(A)(1)-(4) (2014) .................................... 4, 8, 12 

Va. Code Ann. § 59.1-203 (2014) ...................................................... passim 

Va. Code Ann. § 59.1-204 (2014) ...................................................... passim 



vii 
 

Va. Code Ann. § 59.1-205 (2014) ........................................................... 4, 5 

Va. Code Ann. § 59.1-206 (2014) ...................................................... passim 

Va. Code Ann. § 59.1-207 (2014) ..................................................... 5, 9, 13 

Va. Code Ann. § 59.1-21.4 (2014) .......................................................... 4, 8 

Va. Code Ann. § 6.2-608(B) (2010) ............................................................ 6 

Va. Code Ann. § 65.2-306(B) (2012) ........................................................... 6 

Va. Code Ann. § 8.01-27.4 (2007) .............................................................. 5 

Va. Code Ann. § 8.01-66.1(A) (Cum. Supp. 2014) ...................................... 6 

11 U.S.C § 523(a) (2013) .......................................................................... 13 

15 U.S.C § 78j (2013) ............................................................................... 22 



1 
 

INTRODUCTION 

The General Assembly enacted the Virginia Consumer Protection Act 

(“VCPA”), Virginia Code §§ 59.1-196 through 59.1-207, “as remedial 

legislation to promote fair and ethical standards of dealings between 

suppliers and the consuming public.”  Va. Code Ann. § 59.1-197 (2014).  In 

doing so, the legislature created new remedies for consumers, removed 

restrictions imposed by the common law, and provided for civil-enforcement 

actions by government attorneys. 

Despite the General Assembly’s intent to protect consumers and to 

make it easier to file suit, the trial court imposed a heightened standard of 

proof on the consumer plaintiff in this case.  Although the ordinary standard 

applied in a civil action is the preponderance of the evidence and there is 

no language in the VCPA directing that any other standard be applied, the 

trial court instructed the jury that the consumer had the burden of proving 

her VCPA claims by clear and convincing evidence.  That was an error of 

law. 

As the primary constitutional officer charged with enforcing the VCPA, 

the Attorney General has a significant interest in ensuring that the statute is 

properly construed and that its remedial purpose is not frustrated.  In 

enforcement actions brought under the VCPA, the Commonwealth always 
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has maintained that the preponderance-of-evidence standard applies.  

Because the outcome of this appeal likely will affect the standard of proof in 

government-enforcement actions, the Commonwealth submits this Amicus 

Curiae Brief in support of the consumer plaintiff’s position that the 

preponderance-of-evidence standard applies to individual actions under the 

VCPA.   

Requiring a more demanding evidentiary standard would be 

inconsistent with the remedial purpose of the statute, potentially 

eviscerating it. 

STATEMENT OF THE CASE AND ASSIGNMENT OF ERROR 

The Commonwealth accedes to the Assignment of Error, Nature of 

the Case and Material Proceedings Below, and the Statement of Pertinent 

Facts submitted by the consumer plaintiff, Debra A. Ballagh, in her Opening 

Brief of Appellant.  

ARGUMENT 

This appeal presents a pure question of law concerning the 

appropriate standard of proof.  The trial court’s ruling on that question is 

subject to de novo review.  E.g., Stevens v. Commonwealth, 283 Va. 296, 

302, 720 S.E.2d 80, 82 (2012). 
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I. As a remedial statute intended to expand the remedies afforded 
to consumers and to remove restrictions imposed by the 
common law, and without a legislative directive otherwise, the 
appropriate standard of proof in an action under the Virginia 
Consumer Protection Act is the preponderance of the evidence. 
 
A. The VCPA is to be applied as remedial legislation and must be 

liberally construed to advance the remedies it created. 
 

In enacting the VCPA, the legislature said “[i]t is the intent of the 

General Assembly that [the VCPA] shall be applied as remedial legislation 

to promote fair and ethical standards of dealings between suppliers and the 

consuming public.”  Va. Code Ann. § 59.1-197 (2014).  As a remedial 

statute, therefore, the VCPA “must be liberally construed to avoid the 

mischief at which it is directed and to advance the remedy for which it was 

promulgated.”  Valley Acceptance Corp. v. Glasby, 230 Va. 422, 428, 337 

S.E.2d 291, 295 (1985) (citing Bowman v. Commonwealth, 201 Va. 656, 

661, 112 S.E.2d 887, 891 (1960)).  See also Southern Ry. Co. v. Darnell, 

221 Va. 1026, 1032, 277 S.E.2d 175, 179 (1981) (remedial statute “must 

be given a reasonable construction to effectuate its purpose”); City of 

Richmond v. Richmond Metro. Auth., 210 Va. 645, 648, 172 S.E.2d 831, 

833 (1970) (remedial statute “requires a liberal interpretation”); Hampton 

Roads Sanitation Dist. Comm’n v. Smith, 193 Va. 371, 374, 68 S.E.2d 497, 

499 (1952) (remedial statute “should be liberally construed”). 
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In Owens v. DRS Automotive Fantomworks, Inc., 289 Va. ___,  764 

S.E.2d 256 (2014), this Court recognized that “the legislative purpose 

underlying the VCPA was, in large part, to expand the remedies afforded to 

consumers and to relax the restrictions imposed upon them by the common 

law.”  Id. at ___, 764 S.E.2d at 260.  In this regard, the VCPA prohibits a 

variety of acts and practices committed by “suppliers” in connection with 

“consumer transactions” as those terms are defined in Virginia Code § 

59.1-198.  See Va. Code Ann. §§ 59.1-200(A)(1)-(54), 59.1-200.1(A)(1)-(4) 

(2014).  Further, the General Assembly created new statutory causes of 

action with specified remedies for the purpose of enforcing the protections 

afforded by the VCPA, including a private right of action as well as actions 

that may be brought by government attorneys.  See Va. Code Ann. §§ 

59.1-204 (2014) (individual action for damages, increased damages where 

violation is willful, attorneys’ fees, and costs), 59.1-203 (2014) (government 

attorney action for injunction), 59.1-205 (2014) (authorizing court to award 

restoration of money or property to persons in government attorney action), 

59.1-206 (2014) (authorizing award of civil penalties for willful violations, 

expenses, attorneys’ fees, and costs in government attorney action).  
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Consistent with the General Assembly’s stated intent, the remedies of 

the VCPA must be liberally construed for both private and government 

enforcement. 

B. The general rule for the standard of proof in civil cases is the 
preponderance of the evidence, and this standard should be 
applied to cases brought under the VCPA. 
 

 The VCPA is a civil statute.  The statutory remedies provided to 

individual consumers and to government attorneys in the VCPA are all 

made available through civil actions.  See Va. Code Ann. §§ 59.1-204, 

59.1-203, 59.1-205, 59.1-206 (2014).  Like many other statutes creating 

civil causes of action,1 the remedy provisions of the VCPA do not state the 

specific standard of proof that applies. 

 “As a general rule, civil litigants are assigned the burden of proving 

their cases by a preponderance of the evidence.”  RF&P Corp. v. Little, 247 

Va. 309, 318, 440 S.E.2d 908, 914 (1994).  This is the standard of proof 

“used in most civil actions.”  Osman v. Osman, 285 Va. 384, 390, 737 

S.E.2d 876, 879 (2013).  See also Wyatt v. McDermott, 283 Va. 685, 700, 

                                                           
1 See, e.g., Va. Code Ann. §§ 8.01-27.4 (2007) (private right of action for 
professional when insurance payments are kept by insured), 59.1-207.14 
(2014) (private right of action for violations of the Motor Vehicle Warranty 
Enforcement Act), 59.1-515 (2014) (private right of action for violations of 
the Virginia Telephone Privacy Protection Act). 
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725 S.E.2d 555, 563 (2012) (adhering to “the ordinary burden in civil 

actions of preponderance of the evidence”). 

 In the absence of statutory language to the contrary, the ordinary 

standard of proof rules should apply to cases brought under the VCPA.  In 

Nationwide Mutual Insurance Co. v. St. John, 259 Va. 71, 524 S.E.2d 649 

(2000), this Court considered whether the ordinary preponderance-of-

evidence standard or the higher clear-and-convincing-evidence standard 

should apply in an action brought under Virginia Code § 8.01-66.1(A), a 

remedial statute providing for recovery of additional damages for refusal to 

pay claims based on the bad faith of a motor vehicle insurer.  The Court 

rejected the clear-and-convincing-evidence standard finding it inconsistent 

with the remedial purpose of the statute.  Id. at 76, 524 S.E.2d at 651.  The 

Court further concluded that “absent legislative directive otherwise, [the 

plaintiff’s] evidentiary burden under this remedial statute is the 

preponderance of the evidence standard.”  Id.  Likewise, given that the 

General Assembly did not direct a different standard of proof in the VCPA,2 

                                                           
2 Had the General Assembly intended to apply the higher clear-and-
convincing-evidence standard instead of the typical preponderance-of- 
evidence standard, it could have expressly stated the higher standard as it 
has done in other statutes.  See, e.g., Va. Code Ann. §§ 6.2-608(A) (2010), 
16.1-283(B) (Cum. Supp. 2014), 20-49.4 (2008), 38.2-5002(C) (2014), 
53.1-40.1(A) (2013), and 65.2-306(B) (2012). 
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the ordinary preponderance-of-evidence standard should be applied to civil 

actions brought under this remedial statute.  

C. Because actions under the VCPA are distinct from common 
law fraud actions, the trial court’s application of the higher 
clear-and-convincing-evidence standard was erroneous and 
effectively eviscerated the remedial purpose of the VCPA. 
 

 This Court has recognized that the causes of action for common law 

fraud and a violation of the VCPA are different.  In Owens, the Court held 

that “the VCPA’s proscription of conduct by suppliers in consumer 

transactions extends considerably beyond fraud.”  289 Va. at ___, 764 

S.E.2d at 260.  For example, unlike common law fraud, the Court noted 

that “[t]he VCPA clearly does not require the consumer to prove in every 

case that misrepresentations were made knowingly or with the intent to 

deceive, because of its additional provision that damages may be trebled, 

but only in cases where the court finds that the violation was ‘willful.’”  Id. 

(citing Va. Code § 59.1-204(A)).3  Previously, in Wilkins v. Peninsula Motor 

Cars, Inc., 266 Va. 558, 587 S.E.2d 581 (2003), the Court recognized that 

                                                           
3 To assert a claim for common law actual fraud, a plaintiff bears the 
“burden of proving by clear and convincing evidence the following 
elements: ‘(1) a false representation, (2) of a material fact, (3) made 
intentionally and knowingly, (4) with intent to mislead, (5) reliance by the 
party misled, and (6) resulting damage to the party misled.’”  Richmond 
Metro. Auth. v. McDevitt Street Bovis, Inc., 256 Va. 553, 557, 507 S.E.2d 
344, 346 (1998) (citing Evaluation Research Corp. v. Alequin, 247 Va. 143, 
148, 439 S.E.2d 387, 390 (1994)). 
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the causes of action for common law fraud and a VCPA violation are 

different.  The plaintiff had recovered damages on claims for both common 

law fraud and a violation of the VCPA.  In determining whether the plaintiff 

would be required to elect between the two remedies provided, the Court 

held that the case “involve[d] causes of action with different elements of 

proof and potentially duplicative damage awards.”  Id. at 562, 587 S.E.2d 

at 584 (emphasis added). 

The considerable degree to which VCPA actions extend beyond 

common law fraud is clear from a review of the more than 54 separate 

subsections that set forth specific prohibited acts or make violations of 

other consumer statutes violations of the VCPA.  See Va. Code Ann. §§ 

59.1-200(A)(1)-(54), 59.1-200.1(A)(1)-(4) (2014). While some of these 

subsections require proof of a misrepresentation, many prohibit practices 

that do not involve any misrepresentations.  For example, § 59.1-

200(A)(16) prohibits any failure by a “supplier” to disclose “conditions, 

charges, or fees relating to . . . [t]he return of goods for refund, exchange, 

or credit”; § 59.1-200(A)(17) makes it a violation of the VCPA if a supplier 

“enters into a written agreement with a consumer to resolve a dispute that 

arises in connection with a consumer transaction,” and “fail[s] to adhere to 

the terms and conditions of such an agreement”; § 59.1-21.4 of the Virginia 



9 
 

Home Solicitation Sales Act, violations of which are enforceable through 

the VCPA pursuant to § 59.1-200(A)(19), makes it a violation of the VCPA, 

absent special circumstances, if a home solicitation seller does not provide 

the buyer with a notice including a three-day right to cancel the transaction; 

and § 59.1-207.4 of the Virginia Automobile Repair Facilities Act, violations 

of which are enforceable through the VCPA pursuant to § 59.1-200(A)(20), 

makes it a violation of the VCPA if an automobile-repair facility does not 

offer to return to its customers automobile parts that are removed during 

repairs.  There are numerous similar examples of predicate violations 

enforceable through the VCPA that do not involve a misrepresentation or 

fraud. 

In recognizing that actions under the VCPA extend far beyond 

common law fraud, this Court recently concluded: 

Proof of fraud in a consumer transaction is alone sufficient to 
establish a violation of the VCPA, but the legislative purpose 
underlying the VCPA was, in large part, to expand the remedies 
afforded to consumers and to relax the restrictions imposed 
upon them by the common law.  That remedial purpose would 
be nullified by an interpretation of the VCPA that construed it as 
merely declarative of the common law.  
 

Owens, 289 Va. at ___, 764 S.E.2d at 260.   

Clearly, the VCPA creates a new cause of action that is separate and 

distinct from common law fraud.  The General Assembly did not replace, 
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limit, or abolish the common law fraud action by enacting the VCPA.  

Instead, the General Assembly provided a new and additional remedy for 

consumers as well as a civil enforcement mechanism for government 

attorneys.  While the VCPA eliminates certain elements of proof that would 

be required in a common law fraud action, such as intent to deceive, the 

statute is limited to “consumer transactions” as defined in § 59.1-198 and 

also does not apply to those entities or conduct specifically excluded in § 

59.1-199.  A common law fraud action, however, continues to be a potential 

remedy with regard to conduct and entities that fall within or outside the 

scope of the VCPA.  Hence, common law fraud remains a viable cause of 

action independent of the VCPA.  

Despite a VCPA cause of action being clearly different from a 

common law fraud action, the trial court in this case conflated them and   

applied the higher clear-and-convincing standard required for common law 

fraud to both the consumer plaintiff’s fraud claims and the consumer 

plaintiff’s separate VCPA claims.  That was an error of law.  By imposing 

the higher evidentiary standard, the trial court effectively nullified the 

separate and distinct remedy created by the General Assembly for the 

protection and benefit of consumers. 
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Although this Court is not bound by federal decisions, we note that 

the United States District Court for the Western District of Virginia correctly 

concluded that the preponderance-of-evidence standard is the appropriate 

standard of proof in VCPA actions.  Kelley v. Little Charlie’s Auto Sales, 

No. 4:04CV00083, 2006 U.S. Dist. LEXIS 22148, at *5-6 (W.D. Va. Apr. 21, 

2006).  The court specifically rejected the argument that “in Virginia all 

claims of fraud must be proved by clear and convincing evidence.”  Id. at 

*5.  In determining that the ordinary preponderance-of-evidence standard 

applied to VCPA claims, the court explained: 

[T]he VCPA states that it “shall be applied as remedial 
legislation to promote fair and ethical standards of dealings 
between suppliers and the consuming public.”  Va. Code § 
59.1-197.  It is difficult to believe that the Virginia Legislature 
would enact remedial legislation aimed at protecting consumers 
and, at the same time, implicitly require those consumers to 
prove their case by the heightened clear and convincing 
standard. 
 

Id. at *5-6.4   

 In contrast, the Loudoun County Circuit Court applied the clear-and-

convincing-evidence standard without any specific discussion or analysis of 
                                                           
4 Similarly, in declining to impose the clear-and-convincing standard in an 
action to impose a civil penalty under the Virginia Freedom of Information 
Act (“FOIA”), this Court recognized that if it “were to apply a standard of 
proof not specified by [FOIA or similar] statutes, and higher than that 
imposed in the vast majority of civil cases, we would undermine the very 
purpose of these enactments.”  RF&P Corp., 247 Va. at 318-19, 440 
S.E.2d at 914-15. 
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the appropriate standard of proof under the VCPA.  See Mock v. Boczar, 

64 Va. Cir. 260, 261-62 (Loudoun County 2004).  Like the trial court in this 

case, the Mock court conflated the plaintiff’s VCPA claim with the plaintiff’s 

common law fraud claims.  The court simply noted that “[f]raud must be 

proven by clear and convincing evidence.”  Id. at 261.  The Mock court 

failed to consider or discuss the General Assembly’s stated intent in 

enacting the VCPA, the statute’s remedial purpose, or the degree to which 

a VCPA cause of action differs from common law fraud.   

The trial court in this case committed the same error.  It is 

inconceivable that the General Assembly would enact legislation to expand 

the protections and remedies afforded to consumers and simultaneously 

expect consumers to bear the burden and risks of the heightened clear-

and-convincing-evidence standard-–particularly without saying so.  “[I]f the 

General Assembly had intended such a restrictive view of a remedial 

statute, such an effect could have been evinced by plain language.”  

Wilkins, 266 Va. at 563, 587 S.E.2d at 584. 

II. The preponderance-of-evidence standard should apply to all 
actions brought under the VCPA. 

 
The same standard of proof should also apply to all violations of 

different subsections of the VCPA.  See Va. Code Ann. §§ 59.1-200(A)(1)-

(54), 59.1-200.1(A)(1)-(4) (2014).  The same standard likewise should 
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apply whether the action is brought by a private plaintiff under § 59.1-204, 

or by a government attorney under §§ 59.1-203 and 59.1-206. 

A. The same standard should apply to violations of different 
subsections of the VCPA. 

 
In the absence of the General Assembly directing different standards 

of proof for the more than 54 different subsections of the VCPA, the same 

preponderance-of-evidence standard should apply uniformly to all of these 

subsections.  The United States Supreme Court reached a similar 

conclusion in an analogous case when deciding the appropriate standard of 

proof for bankruptcy-dischargeability exceptions under 11 U.S.C. § 523(a).  

See Grogan v. Garner, 498 U.S. 279, 287-88 (1991). In rejecting the clear-

and-convincing-evidence standard in determining the nondischargeability of 

fraud claims, the Court explained: 

Our conviction that Congress intended the preponderance 
standard to apply to the discharge exceptions is reinforced by 
the structure of § 523(a), which groups together in the same 
subsection a variety of exceptions without any indication that 
any particular exception is subject to a special standard of 
proof.  The omission of any suggestion that different 
exemptions have different burdens of proof implies that the 
legislators intended the same standard to govern the 
nondischargeability under § 523(a)(2) of fraud claims and, for 
example, the nondischargeability under § 523(a)(5) of claims 
for child support and alimony.  Because it seems clear that a 
preponderance of the evidence is sufficient to establish the 
nondischargeability of some of the types of claims covered by § 
523(a), it is fair to infer that Congress intended the ordinary 
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preponderance standard to govern the applicability of all the 
discharge exceptions. 

 
Id. (footnotes omitted).   

The General Assembly likewise did not specify different standards of 

proof for the numerous subsections of the VCPA.  Accordingly, the same 

standard of proof should be applied in cases alleging violations of different 

sections of the VCPA, such as a case alleging the failure of a home-

solicitation seller to provide notice of a buyer’s three-day right to cancel the 

transaction, or a case alleging that a supplier misrepresented that goods 

were of a particular standard or quality.  See Va. Code Ann. §§ 59.1-21.4, 

59.1-200(A)(6) and (19) (2014).  There simply is no statutory basis to treat 

the various subsections of the VCPA differently with regard to the 

applicable standard of proof. 

B. The same standard should apply to actions brought by 
private plaintiffs and those brought by government attorneys 
regarding violations of the same provisions of the VCPA. 

 
Similarly, the same preponderance-of-evidence standard required of 

a private plaintiff under § 59.1-204 should also be applied in an action 

brought by a government attorney under §§ 59.1-203 and 59.1-206.  The 

standard of proof to successfully establish a violation of the same 

subsection of the VCPA should not vary depending upon who is suing to 

enforce it.  Indeed, imposing a different standard of proof would conflict 
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with the stated intent of the General Assembly that the statute “be applied 

as remedial legislation to promote fair and ethical standards of dealings 

between suppliers and the consuming public.”  Va. Code Ann. § 59.1-197 

(2014) (emphasis added).   

The same preponderance-of-evidence standard should apply to 

private and government-enforcement actions notwithstanding that the 

VCPA contains some differences in other areas with regard to the relief 

available to private and government plaintiffs.  For example, there is no 

provision for injunctive relief for private parties; and private parties must 

show some resulting damage or loss in order to bring an action for 

monetary relief.  See Va. Code Ann. § 59.1-204(A) (2014) (providing, in 

part, that “[a]ny person who suffers loss as a result of a violation of this 

chapter shall be entitled to initiate an action to recover actual damages, or 

$500, whichever is greater”).  In contrast, government attorneys may seek 

injunctions, and it is not necessary that they prove damages.  Va. Code 

Ann. § 59.1-203(A) (2014).5  But these differences do not justify a different 

standard of proof on the elements of a violation of the statute. 

                                                           
5 Thus, while the private right of action under the VCPA is not equitable in 
nature, the government attorney can obtain equitable relief.  Although it has 
been noted that “[t]he requirement of proof by clear and convincing 
evidence generally is limited to certain cases that are equitable in nature,” 
see RF&P Corp., 247 Va. at 318, 440 S.E.2d at 914, this Court has not 
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The VCPA also provides that private plaintiffs and government 

plaintiffs may recover special monetary relief when a supplier has 

committed a “willful” violation of the statute.  See Va. Code Ann. §§ 59.1-

204(A) (2014) (“If the trier of fact finds that the violation was willful, it may 

increase damages to an amount not exceeding three times the actual 

damages sustained, or $1,000, whichever is greater.”); 59.1-206(A) (“[I]f 

the court finds that a person has willfully engaged in an act or practice in 

violation of [the VCPA], the Attorney General, the attorney for the 

Commonwealth, or the attorney for the county, city, or town may recover 

. . . a civil penalty of not more than $2,500 per violation.”).  Given that both 

statutes require proving a “willful” violation of the VCPA, the same 

preponderance-of-evidence standard should apply to claims for increased 

damages by private plaintiffs and to actions for civil penalties by 

government attorneys.  

III. The vast majority of courts considering the issue in other states 
have applied the preponderance-of-evidence standard to state 
consumer protection statutes. 

 
The highest appellate courts of numerous other states have found the 

preponderance-of-evidence standard to be the appropriate standard of 
                                                                                                                                                                                           
applied the heightened standard of proof to all matters seeking equitable 
relief.  See, e.g., Ashby v. Dumouchelle, 185 Va. 724, 733, 40 S.E.2d 493, 
497 (1946) (applying preponderance-of-evidence standard in an equitable 
case involving suit for specific performance of contract). 
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proof in cases brought under their consumer protection statutes.  Those 

courts have reasoned that such statutes are remedial in nature, should be 

liberally construed, and are different from common law fraud actions.  See, 

e.g., Aguilar v. Atlantic Richfield Co., 24 P.3d 493, 521 (Cal. 2001) 

(upholding preponderance-of-evidence standard under California’s unfair 

competition law); Service Rd. Corp. v. Quinn, 698 A.2d 258, 265 (Conn. 

1997) (applying preponderance-of-evidence standard to Connecticut Unfair 

Trade Practices Act); Hawai’i ex rel. Bronster v. U.S. Steel Corp., 919 P.2d 

294, 312-16 (Haw. 1996) (affirming preponderance-of-evidence standard in 

jury instructions for unfair or deceptive acts or practices claims without 

discussion); Avery v. State Farm Mut. Auto. Ins. Co., 835 N.E.2d 801, 856 

(Ill. 2005) (holding that standard of proof under Illinois Consumer Fraud Act 

is preponderance of evidence, after noting that the statute “is to be liberally 

construed to effect its purpose, which is to provide broader protection to 

consumers than an action for common law fraud”); Kelly v. Vinzant, 197 

P.3d 803, 812, 813 (Kan. 2008) (holding that Kansas Consumer Protection 

Act (“KCPA”) claims could not be dismissed as matter of law, after noting 

that “there are several significant differences between a statutory KCPA 

claim and one sounding in common-law fraud,” including that “the burden of 

proof differs; KCPA claims may be established by a preponderance rather 
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than clear and convincing evidence applied to common-law fraud claims”); 

Maine v. Price-Rite Fuel, Inc., 24 A.3d 81, 87 (Me. 2011) (applying fair 

preponderance standard in imposing civil penalties against individual for 

violations of Maine Unfair Trade Practices Act); Minnesota ex rel. 

Humphrey v. Alpine Air Prods., Inc.,  500 N.W.2d 788, 790 (Minn. 1993) 

(holding that preponderance-of-evidence standard applies to consumer 

fraud statutes, after stating “[w]e will not impute to the legislature the 

strange goal of making it easier to sue for consumer fraud by eliminating 

elements required at common law, while at same time insisting on a higher 

standard of proof than that generally used in civil cases”); Betsinger v. D.R. 

Horton, Inc., 232 P.3d 433, 436 (Nev. 2010) (holding that “[s]tatutory 

offenses that sound in fraud are separate and distinct from common law 

fraud,” and that “deceptive trade practices . . . must only be proven by a 

preponderance of the evidence”), aff’d in part, rev’d in part on other 

grounds, 335 P.3d 1230 (Nev. 2014); Hair Excitement, Inc. v. L'Oreal 

U.S.A., Inc., 965 A.2d 1032, 1038 (N.H. 2009) (holding that actions brought 

under Consumer Protection Act require proof of significantly different 

elements and satisfaction of different standard of proof than common law 

fraud claim); Liberty Mut. Ins. Co. v. Land, 892 A.2d 1240, 1247-48 (N.J. 

2006) (referencing appellate court decisions finding the burden of proof to 
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be preponderance of evidence under “the Consumer Fraud Act (CFA) . . . 

which also is remedial legislation that warrants liberal construction”; holding 

that the same burden applies under the Insurance Fraud Prevention Act); 

North Dakota ex rel. Spaeth v. Eddy Furn. Co., 386 N.W.2d 901, 903 (N.D. 

1986) (holding that standard of proof under state consumer protection 

statutes is preponderance of the evidence after noting “it is generally 

recognized that consumer protection statutes are remedial in nature, and 

therefore must be liberally construed in favor of protecting consumers”); 

Oregon ex rel. Redden v. Discount Fabrics, Inc., 615 P.2d 1034, 1038-40 

(Or. 1980) (holding that preponderance-of-evidence standard applied to 

government action under Unlawful Trade Practices Act, noting that statute 

is to be interpreted liberally as a protection to consumers, and rejecting 

more rigorous standard of proof required in common law fraud action); 

Smith v. Baldwin, 611 S.W.2d 611, 616 (Tex. 1980) (holding that primary 

purpose of Texas Deceptive Trade Practices Act was “to provide 

consumers a cause of action for deceptive trade practices without the 

burden of proof and numerous defenses encountered in a common law 

fraud or breach of warranty suit”); Poulin v. Ford Motor Co., 513 A.2d 1168, 

1172 (Vt. 1986) (holding that "[c]onsumer fraud does not require the higher 

standard of proof," noting that the purpose of the Consumer Fraud Act is to 
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protect consumers with a claim for relief that is easier to establish than is 

common law fraud, and adding that to require the higher degree of proof 

would frustrate the legislative intent). 

Only two state supreme courts have applied the higher clear-and-

convincing-evidence standard to cases involving state consumer protection 

statutes.  Those states—Iowa and Mississippi—provide poor examples to 

follow here.  In Iowa ex rel. Miller v. Hydro Mag, Ltd., 436 N.W.2d 617 

(Iowa 1989), the Iowa Supreme Court noted that the state plaintiff “must 

establish each of the necessary elements by a preponderance of clear, 

convincing, and satisfactory evidence.”  Id. at 619.  Without further 

discussion of the standard of proof, the court cited two cases involving 

common law fraud.  Id.  In a subsequent case brought under the Iowa 

Consumer Fraud Act (“ICFA”), the state urged the Iowa Supreme Court to 

reduce the burden to simply a preponderance.  See Iowa ex rel. Miller v. 

Rahmani, 472 N.W.2d 254, 257 (Iowa 1991).  The court declined to do so, 

reasoning that, when “the supreme court has interpreted a statute and 

thereafter the legislature leaves the statute unchanged, we presume the 

legislature has acquiesced in that interpretation.”  Id.  At the time, the ICFA 

only provided a cause of action to Iowa’s attorney general.  When the ICFA 

was amended in 2009 to include a private cause of action, a 
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preponderance-of-evidence standard was included in the statute for those 

claims.  See Iowa Code § 714H.5(3) (2013).  Iowa’s unique experience 

makes that example inapposite here. 

The Mississippi example fares no better.  In Deer Creek Construction 

Co. v. Peterson, 412 So. 2d 1169, 1173 (Miss. 1982), the Mississippi 

Supreme Court found that “there was no fraud proven by clear and 

convincing evidence” in an action brought under a Mississippi consumer 

protection statute.  The court provided no discussion or analysis of the 

standard of proof and also found that the alleged wrongful conduct did not 

actually fall within the scope of the meaning of “advertising” as used in the 

statute at issue.  Id.  A case that fails to discuss the key issue cannot carry 

the day as persuasive authority. 

In any event, Iowa and Mississippi are the outliers.  Every other state 

supreme court to consider the issue with regard to similar statutes has 

applied the preponderance-of-evidence standard.  This Court should do so 

as well for actions brought under the VCPA.   

IV. The balance of interests between parties to a VCPA action 
warrants the preponderance-of-evidence standard. 

 
In determining the appropriate standard of proof to apply in statutory 

civil actions, the U.S. Supreme Court has explained that “[b]ecause the 

preponderance-of-the-evidence standard results in a roughly equal 
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allocation of the risk of error between litigants, we presume that this 

standard is applicable in civil actions between private litigants unless 

‘particularly important individual interests or rights are at stake.’”  Grogan, 

498 U.S. at 286 (citing Herman & MacLean v. Huddleston, 459 U.S. 375, 

389-90 (1983)).  In applying this type of analysis, the balance of interests 

between the parties to a VCPA action indicates that the preponderance-of-

evidence standard should be used. 

In Herman & MacLean, the United States Supreme Court addressed 

the appropriate standard of proof for violations of § 10(b) of the Securities 

and Exchange Act of 1934, an anti-fraud provision prohibiting the use of 

any manipulative or deceptive device or contrivance in connection with the 

purchase or sale of a security.  See 15 U.S.C. § 78j (2013).  The Fifth 

Circuit Court of Appeals had relied on the traditional use of a higher burden 

of proof in civil fraud actions at common law to impose the clear-and-

convincing standard.  The Supreme Court reversed, finding the common 

law standard inapposite.  First, the Court said that “[r]eference to common-

law practices can be misleading . . . since the historical considerations 

underlying the imposition of a higher standard of proof have questionable 

pertinence here.”  459 U.S. at 388.  And second, “the antifraud provisions 

of the securities laws are not coextensive with common-law doctrines of 
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fraud.  Indeed, an important purpose of the federal securities statutes was 

to rectify perceived deficiencies in the available common-law protections by 

establishing higher standards of conduct in the securities industry.”  Id. at 

388-89. 

After rejecting the common law standard, the Court acknowledged 

that “a standard of proof ‘serves to allocate the risk of error between the 

litigants and to indicate the relative importance attached to the ultimate 

decision.’”  Id. at 389 (quoting Addington v. Texas, 441 U.S. 418, 423 

(1979)).  Thus, the Court explained that it has “required proof by clear and 

convincing evidence where particularly important individual interests were 

at stake,” citing, among other examples, Santosky v. Kramer, 455 U.S. 745 

(1982) (proceeding to terminate parental rights).  Id.  In contrast, the Court 

noted that the “imposition of even severe civil sanctions that do not 

implicate such interests has been permitted after proof by a preponderance 

of the evidence.”  Id. at 389-90.  The Court further explained that “[a] 

preponderance-of-the-evidence standard allows both parties to ‘share the 

risk of error in roughly equal fashion’” and that “[a]ny other standard 

expresses a preference for one side’s interests.”  Id. at 390 (quoting 

Addington, 441 U.S. at 423). 
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In determining that the ordinary standard of proof was appropriate for 

the civil securities fraud action, the Court reasoned: 

The balance of interests in this case warrants use of the 
preponderance standard.  On the one hand, the defendants 
face the risk of opprobrium that may result from a finding of 
fraudulent conduct, but this risk is identical to that in an action 
under [another securities fraud statute], which is governed by 
the preponderance-of-the-evidence standard.  The interests of 
defendants in a securities case do not differ qualitatively from 
the interests of defendants sued for violations of other federal 
statutes such as the antitrust or civil rights laws, for which proof 
by a preponderance of the evidence suffices.  On the other 
hand, the interests of the plaintiffs in such suits are significant.  
Defrauded investors are among the very individuals Congress 
sought to protect in the securities laws.  If they prove that it is 
more likely than not that they were defrauded, they should 
recover. 

 
Id. at 390.   

That reasoning is persuasive here.  While the supplier defendant 

faces possible opproprium from a finding that it violated the VCPA, the 

consumer plaintiff is the very individual the General Assembly sought to 

protect.  The point of the remedial legislation was “to promote fair and 

ethical standards of dealings between suppliers and the consuming public,” 

Virginia Code § 59.1-197, and to give the consumer a remedy to recover 

losses suffered as a result of violations of the statute.  See Va. Code Ann. 

§ 59.1-204(A) (2014).  In the absence of the General Assembly directing 
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that VCPA claims be subjected to a higher standard of proof, the ordinary 

preponderance-of-evidence standard should apply. 

CONCLUSION 

 As a remedial statute intended to expand the remedies afforded to 

consumers and to remove restrictions imposed by the common law, the 

appropriate standard of proof in an action under the VCPA is 

preponderance of the evidence.  That is the default standard applied in civil 

cases, and there is no reason for a different default rule here, particularly 

when the General Assembly has not stated that a different rule should 

apply.  A higher standard would simply frustrate the remedial purpose of 

the VCPA. 

The trial court erred by instructing the jury that the consumer had the 

burden of proving her VCPA claims by clear and convincing evidence.  This 

Court should reverse the trial court’s order and remand for a new trial on 

the VCPA claims with the direction that the preponderance-of-evidence 

standard is the applicable standard of proof under the VCPA. 
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